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Dear Honorable Justice Yu and members of the Rules Committee,

Thank you for the opportunity to comment on the proposed amendments to CrR/CTRLJ

S.3(b). I write to you to address the concerns my ofhce has related to the proposal and to urge

you to reject the amendments.

The requirements that both arbitrary action or goveilrment misconduct and prejudice to a

defendant's right to a fair trial must exist to justiff dismissal predate the existence of
CrR/CTRLJ g.3(Ul. For over five decades, it has been recognizedthat dismissal of charges is

"an extraordinary remedy."l In 1970, the Court explained in State v. Baker that the remedy is

only available'khen there has been prejudice to the rights of the accused which materially

affected the rights of the accused to a fair trial and that prejudice cannot be remedied by

granting u ,r",ui triul."2 Our courts have repeatedly applied this standard since then.3

Proponents claim that an amendment is necessary to return the rule to its original state. The

pro|l.- is that such an interpretation of CrR/CTRLJ 8.3(b) never existed. Courts have always

applied the common law requirements discussedin Baker, regardless of the exact text of the

rule.o Sucn well-developed jurisprudence provides for certainty and guardrails when applying

CrR/CTRLJ S.3(b). The proposed changes interject uncertainty into the rule and undermine its

rationale.

A finding of prejudice combined with governmental misconduct ensures that the rule

accomplish.r itr p.t.pose, protecting defendants' due process by ensuring fair trials.s The

I See City of Spokane v. Kruger,l l6 Wn.2d 135, 144-45,803 P.2d 305 (1991); see also State v' Baker,78

Wn.2d 327, 332, 47 4 P.2d 254 (1970).
2 Baker, at 332-333, 47 4 P.2d 254.
3 st ate v. Michi ell i, 132 wn.2d 229, 239, 937 P.2d 587 (1997).
a State v. Rohrich, 149 Wn.2d 647 ,653,71 P.3d 638 (2003).
s St at e v. Jiet a, I 2 Wn.App.2 d 227, 232, 457 P.3 d 1209 (2020).



crllrent rule and its long-standing interpretation allow courts to sanction government

misconduct or arbitrary action when it interferes with a defendant's right to afair trial without

providing a windfall for defendants any time a mistake is made. Adopting the proposed

lhung"r would broaden the rule significantly by allowing for dismissal, even if government

action did not affect a defendant's right to fair atrial, based on vague, uncertain criteria.

The proposal goes further than protecting a defendant's right to a fair trial. By replacing

pre;uaici with vague factors, the rule would become what our courts have repeatedly stated
^C.n 

S.:(U) is not - substitution of the court's judgment for that of the prosecutor.6 When

considering the proposed factors, ungrounded in Washington law, the temptation to supplant a

prosecutor;s judgmint with a judge's own personal and private notions of faimess would be

iignihcant.T Moreover, an all-inclusive list of factors threatens greater disparate outcomes

than the current rule asjudges are invited to consider subjective criteria. Such a scenario

weakens confidence in the criminal justice system and the judiciary.

The proposed changes also significantly intrude upon separation of powers. Separation of
po*.r, is a fundamintal principle of our system of government.s The decision to charge and

iry u 
"ur" 

is for the prosecuting attorney.e The ability of trial courts to dismiss a prosecution

under CrR/CTRLJ 8.3(b) is balanced by underlying separation of powers concerns between

prosecutors and the judiciary.l0 By limiting dismissal to situations where the government's

arbitrary action or misconduct actually prejudices a defendant's right to a fair trial, the present

rule finds a balance between the government's interest and the judiciary's responsibility to

ensure due process. The proposal undermines this balance in favor of a process that allows for

dismissal of any criminal case for what amounts to policy disagreements.

CrR/CTRLJ S.3(b) has long served to protect Washingtonians' right to a fair trial while

respecting constitutional boundaries between the executive and judicial branches. There is no

n".d to substantially overturn our jurisprudence and adopt a rule rife with fundamental issues.

On behalf of the entire Clallam County Prosecuting Attorney's Office, I ask the Committee to

reject the proposal.

Respectfully,

m^LL I

Mark B. Nichols
Prosecuting Attorney
Clallam County

6 State v. Cantell,l I I Wn.2d 385, 390, 758 P.2d I (1988).
7 Id. at389, 758 P.2d I (quoting United States v. Lovasco, 431 U.S. 783,790,97 S.Ct' 2044,2049,52L.Ed.2d

7s2 (1e77)).
8 Statev. Rice,l74 Wn.2d 884, 900, 279P.3d849 (2012).
e State v. Meacham, I 54 Wn.App. 467, 47 l, 224 P.3 d 472 (2010).
to St ate v. Aguirr e, 73 Wn.App. 682, 690 n.7, 87 I P.2d 616 (197 3).
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Dear Honorable Justice Yu and Members of the Committee,


I appreciate the opportunity to address the proposed changes to the above rules' My comments


u.. ii-it.d to CrR/CTRLJ 4.1 as Clallam County does not use the felony complaint process set


out in CrRLJ 3.2.1.(g,) in District Court. Having reviewed the proposed changes, my office has


signihcant .on""*, .elated to notification and participation of victims and the proposal's


impact on rural counties.


Depending on the nature of the offense involved, crime victims are entitled to a broad range of
constitutional and statutory rights.l For example, article 1, $35 of our state constitution requires


a victim of a felony crime to be informed of and the ability to attend court proceedings. The


same provision entitles a victim to make a statement at any hearing where a defendant's release


is considered. RCW 7.69.030(1)(l) establishes a right to attend all proceedings for victims of
violent offenses, domestic violence, or sex offenses.


participation is not possible without notice. Reducing the time between the filing of a complaint


or information from fourteen days to three days dramatically impairs our office's ability to


timely notifu victims or their survivors of court proceedings. Not all victims have access to a


working phone or email address, especially the unhoused. Our office often works with law


enforcetlnt, advocacy agencies, and housing resource agencies to contact, notiff, and update


some of our most vulnerable victims in person or by mail. However, that method takes time -
time which will be lost if the Committee adopts the proposed changes. Consequently, there will
be victims who will lose the ability to be informed or participate.2


I WA CONST Art 1, g 35 (constitutional rights of victims of felony crimes); see also RCW 7.69'030 (assorted


statutory rights of crime victims); RCW 7.694.030 (special rights of child victims and witnesses).
2 A reduction in time between the two stages will also impede some victims from participating if they need to


request time off from emPloYment.







The safety of victims is also significantly impacted by the loss of time to allow for notification.


When a trial court is deprived of the ability to hear directly from a victim of a violent felony or


from a deputy prosecutor who has spoken with such a victim, the court is unable to make a fully
informed-decision when considering release conditions. Additionally, the reduction in time will
mean that our office will be unable to timely notiff some victims when the court modifies


conditions of release at anaignment, meaning a domestic violence victim may not know that


their perpetrator is released or has had their bail reduced at anaignment.


Beyond its impact on crime victims, the proposal fails to consider what effect it will have on


rural counties. Presently the rule allows Clallam County Superior Court to hold arraignments


on Fridays during one of two calendars that day.3 Structuring the calendar in that manner allows


for mosi of the Prosecuting Attorney Office's criminal division and the Clallam Public


Defender's office to be present, as well as many of the private defense attorneys. There is often


time for defense attorneys to be appointed or retained, review initial discovery, and meet with


their clients. As a result, our courts are often able to make meaningful, carefully considered


decisions related to conditions of release and motions for competency determination.


Reducing the time between the filing of a charging documentandnraignment for all defendants


in jail oiunder conditions of release to three days will dramatically impact Clallam County's


current practice. There will need to be multiple days set aside for arraignments and the few


defense attorneys in Clallam County will have additional pressure to meet with clients before


entering a plea and discussing any modifications to conditions of release. This will further


stretch an aheady overextended defense bar in rural areas.


In conclusion, the proposal addresses issues in Snohomish and King counties without


considering the impact to crime victims or to Washington's other 37 counties, especially the


rural areas.a I am asking the Committee to carefully determine whether a change in the time for


arraignment is necessary and to reject the proposed amendments. Should the Committee feel an


amendment is appropriate, I respectfully request the Court consider a less drastic reduction in
time.


Respectfully,


T1..\^-
MARK B. NICHOLS
Prosecuting Attorney
Clallam County


3 As arraignments in District Court are often held at the same time aspreliminary
upp.urutrJes, it is unlikely a reduction in time between filing and arraignment will affect
nractice in District Court 1 or 2.
i Pursuant to GR 9(a)(4),the Washington Supreme Court seeks to ensure rules are necessary


statewide.
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